‘UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In re: Special Counsel Investigation : Case Nos. 04-MS-296¥-(D.D.C,3' |
' : 04-MS-379 (D.D.C.)
- 04-MS-407 (D.D.C.)

(Chief Judge Thomas F. Hogan)

. UNDER SEAL

----------------------------------------------

. GOVERNMENT’S MEMORANDUM IN OPPOSITION TO
- “JOINT MOTION FOR SCHEDULING CONFERENCE”

The UNITED STATES OF AMERICA, by PATRICK J. FITZGERALD, SPECIAL
COUNSEL, respectfully submits this Memorandum in Opposition to the “Joint Motion for
Scheduling Conference” filed by Judith Miller, Matthew Cooper, and Time Inc. As set forth

below, Special Counsel opposes the motion to the extent that it seeks (a) the setting of a

" briefing schedule regarding issues related to the contempt orders previously issued by this -

Court; and (b) bail for Miller and Cooper,._and a stay of the Court’s order requiring the

payment of fines as to Time Inc., while movants present, and the Court considers, such

‘matters. Special Counsel does not oppose the scheduling of a hearing, and has beén advised

that this Court has scheduled the hearing for June 29, 2005 at 4:00 p.m.!

ARGUMENT

As the Court is aware, Miller, Cooper and Time, Inc. (“Time”) were found to be in

! This motion is filed under.seal pursuant to this Court’s previous orders. However,
Special Counsel respectfully requests that movants’ “Joint Request” and this opposition be
unsealed as there is no interest requiring sealing in contravention of the public’s right to know.



, ci\gill contempt and ordcred coﬁﬁncgi by Ordér‘s- df_ ﬂﬁs Céurt_dated October 7, 2004 (reg.a;rding
Milléf)- and October 13, 2004.(regér'ding Cooper and Time). With the consent of Special
Counsel, this Court granted bail pending appeal fo Cooper and Miller, and stayéd the
contempt fines against Time.peﬁding appeal. Bail pending appeal was gra:ulted_pursu'ant to
28 U.S.C. § 1826(b). | |

 After the Court of Appeals-for tﬁe District of Columbia Circuit affirmed this Court’s
contempt orderé, bail pending appeal- was extended through movants’ petition for rehearing
en banc by the appeilate court, and throﬁgh movérﬁ_s’ petitions for writs of certiorari. While _
the movants” appeals were pending, the grand j@’_s term (which was to expire in MaerOOS)
was extended until late October 2005 when it will finally expixe. | oﬁ-Monday, June 27, 2005,
almost nine mdnths jaﬁér the entry of thié Court’s contempt orders, the Supreme Court déniéd
movants’ petiti_(;ns for writs of certio:ari._. By their terms, this Court’s orders granting bail, and
staying the payment of fines, expire atl such tifne as the appellate court issues its mandate
pursuant to FRAP 41(&)(2)(D).
The “Joint Request™ asserts that the movants wish to formally'presenjc lIegal arguments 7
and .information which movants claim, due to the passage of time, call into que_sﬁon the

Court’s previous findings of contempt, as well as arguments and. information relevant to
“whether ‘suitable’ conﬁnément ié how appropriate (and if so what form it should take).” The
proposed order submiﬁed with the Joint Request implicitly seeks a stay of the Court’s final

orders by providing that “Ms. Miller and Mr. Cooper will remain on bail and that the payment



of a fine by Time Inc. will remain stayed until the Court orders otherwise.”

. Reconsideration

The Joint Request does.not specify the arguments or information the movants avish to
present, and aoes not .identiﬁf any statute or legal authority that would allo_v;r this Court to
reconsider its pfrevious orders or grant a stay. I—Ioweve.r_,‘ 111 a press release issued by Time Inc.,:
Time stated: #

We believe that changes in the status of the Special Prosecutor’s investigation and
intervening guidance from the Court of Appeals on evidentiary privileges under federal
common, law merit . . . a reassessment. Statements from the Speclal Counsel’s office
suggest his mvesttgatmn has changed substantially since last summer, when he
presented secret evidence to the district court. There is reason to believe, for example,

~that the Special Counsel may have determined that disclosure of Valerie Plame’s
identity to Robert Novak did not violate the Intelligence Identities Protection Act. If
that is correct, his desire to know the sources for a subsequent article by Mr. Cooper
and others, that appeared on Time.com, may be solely related to an investigation into
whether witnesses made false statermnents during the course ofhis investigation into this '
non-crime. Such an investigation of obstruction of justice or perjury may not rise to
the level that justifies disclosure of information from or about a reporter’s confidential
sources under federal common law.

165 .himl?.v=36

SeeTimelInc. Statement, available at httpy//biz.yahoo.cony rnews/050627/my

- Neither the decision of the Court of Appeals, nor devel_opments in the Special
Counsel’s investigation warrant reasse'ssment, even if reconsideration by the district court at
| this juncture were permissible. First, the decision of the Court of Appeals did not hold that
there-is a federal cormmon law privilege and did notmake any holding regarding the contours
of any such pﬁvilege. Rather, as .Tudée Hendereon’s controlling opinion stated,

Becau_se my colleagues and I agree that any federal common-law reporter’s privilege
that may existis not absolute and that the Special Counsel’s evidence defeats whatever



privﬂege we may fashion,_ weneed not, and‘thelrefore sﬁbuld not, decide anything more
_today than that the Special Counsel’s evidentiary proffer overcomes any hurdle,
however high, a federal common-law reporter’s privilege may erect.
Inre: Grand J'wj/ Subpoena, Judith Miller, 397 ¥.3d 964, 982 (D.C. Cir. 2‘005)(ﬁenderso_n,
I, éoncﬁurring). Thus, the Court of Appeals did not provide ahy guidance conce.r‘ningrthe‘
common law but only echoed this Court’s conclusion that the Special Counsel’s ex parte
evidentiary submission would be able to meet even the most of stringent of balancing tests.
See In re Special Counsel I}zvestigation, 332 F. Supp. 2d 26, 31 (D.- D.C. 2004).

Second, there has been no change of circumstances fele;ted to the investigation. To
address the example in the Time si:atemenf, the issue of whether evidence of a crime supported
 disclosure was raised by movants and considered by bot_h this Court and the Court of Abpéal-s.
Both courts found that, based on the factual record, there was sufﬁgi_ent evidence of criminal
conduct to justify requiﬁng diéclosure by the reporters. The Special Counsel represents that
his asses sment of fhe potential crimﬁlal-conduct atissue is u.nchaﬁged from that contained in
the ex parte submissions to this Court.

Even if changed circumstances did exist, reconsideraﬁon-of fhe Coﬁ:rt’s contempt
findings would not be appropriate. Given that all available appe_llate remedies have been
exhausted, this Court’s orders will become final upon the issuance of the appellate court’s
manldate, Thus, this Court’s determinations that movants are in civil contempt of court, that

- Miller and Cooper should be confined, and that Time Inc. shoﬁld be required to pay fines until



such tim_e.a_s the contempt has been pu;rg_eci, ere all final ? Accordinglj, and because the time
fora motien for reconsideration has long since expired, there is no procedural mechanism by
which this Court pﬁ:operly ﬁlay reopen or reconsider these issues. Thus, excluding matters
directly related to the implementatioﬁ of _this_ Court’s final orders (which we sug;ges;c should
lpe addr'es_s.ed'atlthe June 29,2005 hearing), anyﬁio.t'ier?l ee(iuesﬁng ,\reeons'iderati_on is untimely
and without rnen't.

Moreover, there 1S ﬁo legel basis.upen which this .Cou;rt may gran’e bail, or stay fines,
after the issuance of the appellate court’s fnandate. The Court’s judgmeﬁt was based on 28
U.S.C. § 1826, the statute that governs proeeedi_ngs r_elated to recalcitrant witne‘sseslwho
refuse to -t'e_s-tify before the grand jui'y. That statute provides that a recalcitrant grand jury
witness shall be admitted to bail “pending the determination of ae.appeal taken by him from
the order of his co_nﬁnement”’ unles's “it appears that the appeal is frivolous or _taken for
&elay.” 28 U.S.C. § 1826(b)(emphasis added). However, the statute contains no provision
that allows bail affer appeal, and there is no other authority for granting bail after an order of
contempt has become final through the exhaustion of ell available appezil-s. Likewise, neither
the statute nor any other legal authority provides for staying an order imposing a fine that has

been affirmed and become final. Therefore, Speeiel Counsel cannot, and dees not, consent

2 At the hearing on the government’s motion to hold Cooper and Time in contempt on
August 6, 2004, the amount of the fine to actually be imposed if Time persisted in contempt was
left open with Special Counsel indicating that the amount could be “argued later.” The Court
ordered a fine in the amount of $1,000 per day, terming it “symbolic of a penalty for a large
corporate enterprise like Time magazine . ..” and noting that such a fine provided a
“vehicle . . . to appeal this finding of contempt.”
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to the entry of an order by the Court graﬁting an indefinite étay o.f this Court’s prévious orders
for the purpose of allowing th‘el Court to consider an untimely motion for reconsideration.
Accordingly, thé conference scheduled for June 29; 2005 should ﬁot be confined to
scheduling matters, or to the movants’ request for Ic—‘;considera_tion_. Rather, the Court and |
partieé should first address whether Miller and Cooper still intend not to tesﬁfy in the face of
final co-urt orderé, and whether Miller, Coéper and Time still intend not to produce the
appropriate documents pursuant to this Co_uft’ s final orders. Ifand onlyif mdvants still intend
to defy the court’s oraers, the Iz;altieé shoulci-proceed directly té- the movants’ requeéts for bail
and a stay and the right to revisit matters already. finally resolved. Special Counsel
respéptf‘uﬂy suggests that such re_quesfs should b.e denied.
‘Coercive Remedies
The issue of appropriate coércive remedies should be addresséd at the June 29, 2005
hearing. IEirst, Time énd' the Special Counsel shoull.d be heard as to the amount of the fine to
be imposed on Time in light of the factors set forth by the Supreme Court in Unitéd States v.
United Mine Workers of America, 330 U.S. 258 (1947); see also In re Grand Jury Witness,
| | 835 F.2d 437 (2d Cir. 1987); United States v. Mongelli, 2 F.3d 29, 30 (2d Ci;. 1993)(n0ti‘ngl
the district court’s virtually unreviewable discretion in affirming civil contempt sanctions of
$10,000 per day ilnposéd-upon individuals of means).
Special Céunse_l- notes that none of the respondents may lawfully fail to comply with

the Court’s orders. Specifically, Time, as well as its controlling officers, have no legal right



to defy a final court order, aﬁd an officer failing to take éteps to have the qorpofation éomply
could be punished by contempt. See Electrical Workers’ Pension Trusty. Ga_ry s E L.’ectrica)l
Services Inc., 340 F.3d 373, 382 (6th Cir. 2003)(Eolding that the aistric-t court had the
authority to hold corporate officer in contempt wherg officer “either ‘prevent[ed] compl_iance
or failfed] to Vtéke appropriate éction within [his] f)ower for the performance of the corporate
duty’)(quoting: Wilson v. Uniz‘éd States, 211 U.S. 361, .376 (1911)). Accordi_ngiy, Special
Counsel réspectﬁﬂly requests that the Couﬁ direct that Time be in a position to produce the
subpoenaed documents at the Wednesday court c*énference if, as we respectfully suggest is
appropriate,l the Court determines after addressing the issues raiséd by the parties that no stay
of tile final orders is aﬁpropr_iate; Special Cou:nsel filfther respectfully requests that the Court
direct that, if for any reason Time intends fo assert that it is not pgep'ared to produce the
subpoenaed (iocﬁments on Wednesday even if no relief is. granfed by the Coutrt, the Chief
Executive Officer (“CEQ”) bf Time, Inc. must attend the procéeding, so that (i) the -éEO can
explain to the Court the manner in which ’f‘ime’§ officers and/or directors. purport to have
authorized Time to act contrary to law; and (ii) the Court can direct the CEO of Time to
comply with this Court’s order upon pain of contempt.

Second, Miller and Coop.er. should be heard as to any application they wish to make as-
to the conditions of conﬁnément' while they persist in refusing to comply with the final orders
of the Court. The position of the Special Counsel is that both reporters should be confined

in a federal detention facility, so as to produce the coercive effect contemplated 28 U.S.C.



§ 1826.

CONCLUSION

The Special Counsel seeks to bring the ongoing investigation, which he began in
December 2003, to as swift a conclusion as possible. By fall 2004, the Special Counsel’s

investigation was for all practical purposes complete except for the testimony of petitioners.

- The unsuccessful negotiations with the reporters and the litigation on the motions to quash
and the contempt citations‘began prior to the fall of 2004, and have proceeded in the months -
since, though the Special Counsel has endeavored to expedite the proceedings to the extent.

possible. Now that the reporters’ appeals have been exhausted, the Special Counsel

respectfully requests that this Court enforce its preﬁous orders, so that the investigation may

be bronght to a prompt conclusion for the benefit of the citizens of the United States.

Respectﬁﬂly submitted,

] PATRICK/J FIT@EW

Special Counsel

JAMES P. FLEISSNER

DEBRA RIGGS BONAMICI
KATHLEEN KEDIAN

Deputy Special Counsels

Office of the United States Attorney
Northern District of Illinois

219 South Dearborn Street

Chicago, Illmois 60604

(312) 353-5300




CERTIFICATE OF SERVICE
L, the undersigned, hereby certify that on this 28th day of June, 2005, I caused true and
correct copies of the foregoing to be served on. the parties listed by facsimile'anc_l by ;wemight
mail:

Attorneys for Judith Miller:

' SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

Robert S. Bennett

Saul M. Pilchen
'N. Nathan Dimock

1440 New York, Avenue, NW
Washington, D.C. 20005
(202) 371-7000 (voice)

(202) 393-5760 (fax)

CAHILL GORDON & REINDEL LLP
Floyd Abrams
Donald J. Mulvihill _
Susan Buckley (served via e-mail as well)
Joel Kurtzberg '
Brian Markley
80 Pine Street
New York, New York 10005
(212) 701-3621 (voice)
(212) 269-5420 (fax)

- Attorneys for Matthew Cooper, and Time, Inc.:

GIBSON, DUNN & CRUTCHER LLP
‘Theodore J. Boutrous, Jr.
Miguel A. Estrada
Thomas H. Dupree, Jr.

1050 Connecticut Avenue, NW
Washington, D.C. 20036

(202) 955-8535 (voice)

(202) 530-9689 (fax)



FRIED, FRANK, HARRIS, SHRIVER & JACOBSON LLP
. Richard A. Sauber
Michael J. Ansteft ‘
1001 Pennsylvania Avenue, NW, Suite 800
Washington, D.C, 20004-2505
(202) 639-7000 (voice)
(202) 639-7003 (fax)

Patrick J. Fitzgerald .

Special Counsel

U.S. Department of Justice

10 & Constitution Ave., NW
Washington, D.C. 20530.
202-514-

By:

Kathleen M. Kedian
Deputy - Special Counsel



